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discipline  and  effective  supervision 


what  is  discipline? 


I 


"Discipline"  represents  perhaps 
the  most  difficult  area  of 
supervision.  In  part,  this  difficulty 
stems  from  the  many  meanings 
people  place  on  the  word  itself  — 
discipline  .  .  . 


dis'ci'pline     n.  [ME.  <  OFr.  descepline    < 
L.  discipUna   <  discipulus:    see  DISCIPLE] 
1.   a  branch  of  knowledge  or  learning   2.  a) 
training  that  develops  self-control,  character,  or 
orderliness  and  efficiency   b)  strict  control  to 
enforce  obedience     3.    the  result  of  such 
training  or  control;  specif.,  a)  self-control  or 
orderly   conduct      b)      acceptance  of  or 
submission  to  authority  and  control     4.    a 
system  of  rules,  as  for  the  conduct  of  members 
of  a  monastic  order  5.  treatment  that  corrects 
or  punishes 

(Webster  s  New  World  Dictionary) 


In  our  approach  to  discipline,  we 
will  emphasize  its  definition  as 
training  that  develops  self- 
control,  orderliness,  and  efficiency. 
When  necessary,  it  includes 
supervisory  actions  that  correct 
employee  behavior.  Although  a 
supervisor  may  sometimes  need  to 
penalize  employee  behavior,  that 
aspect  of  discipline  must  be 
secondary;  it  should  be  used  only 
when  necessary. 

This  guide  will  assist  you  in  your 
job  as  a  supervisor  in  a  state 
agency.  As  you  read  this  material, 
keep  in  mind  that  preventive  action 
—  establishing  and  maintaining 
good  "discipline"  in  your  unit  —  is 
preferable  to  taking  disciplinary 
action. 


what  are  my 

supervisory 

responsibilities? 


As  a  supervisor,  you  are  respon- 
sible for  developing  and  main- 
taining the  highest  possible  level 
of  performance  in  your  work  unit. 
You  are  also  responsible  for 
developing  and  maintaining 
appropriate  conduct  and  good 
working  relationships  in  your  unit. 

In  your  responsibilities  as  a  super- 
visor, you  need  to  be  aware  of 
things  employees  must  know  to 
perform  their  jobs  efficiently. 


These  include  .  .  . 

•  the  agency's  policies,  rules,  and 
regulations  governing  the  em- 
ployees' work, 

•  the  proper  kind  of  behavior 
expected  of  employees  to  esta- 
blish and  maintain  good  working 
relationships, 

•  the  job's  objectives,  duties,  and 
tasks  each  employee  is  expected 
to  perform. 


what  are  my 

supervisory 

responsibilities? 

(continued) 


•  what  you,  as  the  supervisor, 
consider  the  standards  of  per- 
formance for  the  job, 

•  knowing  the  scope  of  your 
authority  to  impose  or  recommend 
disciplinary  actions. 


•  how   well   each      employee   is 
meeting  those  expected  standards  ^ 
of  performance, 

•  how  the  employees  can  improve 
their  performance  and  working 
capabilities. 


how  do  these  relate 

to  supervisory 

practices? 


It  is  essential  that,  with  your  help, 
employees  learn  and  practice 
constructive  behavior  patterns  in 
their  work.  Good  working  habits 
will  have  a  "ripple  effect,"  influen- 
cing the  behavior  of  every 
employee  in  the  unit. 

Set  reasonable  work  objectives  for 
your  employees.  A  key  point  is  to 
set  objectives  that  are  reasonable 
both  to  you  and  your  employees. 
Employee  participation  in  setting 
objectives  can  result  in  realistic 
goals  that  employees  are  com- 
mitted to  reaching. 


Good  supervisory  practice  re- 
quires that  you  keep  complete 
documentation  on  performance 
and  conduct.  This  enables  you  to 
justify  decisions  you  make  con- 
cerning performance  appraisal 
and  disciplinary  action. 

Good  supervisory  practice 
requires  that  you  be  willing  to 
make  such  decisions  promptly, 
impartially,  and  with  justification.  If 
an  employee  exhibits  unaccep- 
table conduct  or  perform.ance, 
initiate  corrective  actions  imme- 
diately. 


how  should  I  deal 

with  problem 

situations? 


The  occurrence  of 

a  problem  does 

not  reflect  on  your 

ability  as  a 

supervisor;    how 

you  handle  it  does. 


No  matter  how  good  a  supervisor 
you  are,  problems  will  occa- 
sionally arise  in  your  work  group. 
The  development  of  a  problem 
does  not  reflect  on  your  ability  as  a 
supervisor;  how  you  handle  it 
does. 

You  should  encourage  and  help 
the  employee  to  solve  the  prob- 
lem. Many  situations  that  have  the 
potential  to  develop  into  chronic 
problems  can  be  solved  with  the 
proper  communication  between 
the  employee  and  the  supervisor. 

If  the  solution  to  the  problem  with 
the  employee  is  within  the  scope 
of  your  responsibility,  examine  the 
situation  and  try  to  correct  the 
problem.    If  the  problem  is  above 


or  beyond  your  authority,  make 
sure  it  is  referred  to  the  proper 
person,  such  as  your  supervisor  or 
the  personnel  officer.  Ensure  that 
the  employee  knows  the  outcome 
of  your  discussion  with  the  other 
person. 

If  you  supervise  members  of  a 
bargaining  unit,  be  sure  you  are 
familiar  with  the  terms  of  the  union 
contract  before  taking  or  recom- 
mending any  action. 

Often,  simple  courtesy,  straight- 
forward discussion,  and  "clearing 
the  air"  can  prevent  minor  prob- 
lems from  growing  into  grievance 
actions.  A  later  section  of  this 
guide  provides  tips  on  conducting 
meetings  with  employees  (p. 21). 


the  progressive  discipline  process 


what  is  progressive 
discipline? 


Progressive  discipline  is  a  process 
of  applying  disciplinary  actions, 
moving  from  less  serious  to  more 
serious  actions  based  on  the  initial 
severity  or  on  repetition  of  the 
problem  behavior.  For  most  con- 
duct problems,  discipline  will 
begin  at  step  one.  Subsequent  in- 
fractions of  the  same  policy  by  the 
same  employee  will  require  more 
serious  disciplinary  action. 

Some  infractions  —  such  as  theft, 


assault,  or  falsifying  records  —  are 
quite  serious.  These  problems 
merit  disciplinary  action  that 
begins  at  a  higher  level  than  step 
one.  To  determine  which  action  to 
take,  you  must  consider . .  . 

•  the  offense 

•  the  relevant  policy 

•  the  circumstances 

•  the  employee 

•  past  treatment  of  similar 
problems 


what  are  the 

progressive 

discipline  steps? 


Informal  disciplinary  actions 

1.  corrective  counseling 

2.  oral  warning 

Formal  disciplinary  actions 

3.  written  warning 

4.  suspension  without  pay 

5.  disciplinary  demotion 

6.  discharge 

Management  must  decide  which 
step  of  the  progressive  discipline 


process  is  appropriate  in  a  given 
situation.  In  addition,  you  must 
determine  the  specific  actions  to 
be  taken  and  the  order  of  these 
actions.  However,  only  excep- 
tional circumstances  justify  excep- 
tions to  the  progressive  process. 
Unnecessary  deviation  from  the 
process  as  set  forth  in  policy 
exposes  the  agency  to  charges  of 
bad  faith  actions  against  an 
employee. 


what  about 

employee 

assistance? 


Employee  assistance  may  be 
considered  at  any  stage  of  the 
progressive  discipline  process. 
You  may  find  more  information 
about   employee   assistance   on 


page  25  of  this  guide.  In  addition, 
a  detailed  Employee  Assis- 
tance Guide  is  available  from  the 
State  Personnel  Division. 


critical  concepts  of  discipline 


how  has  the 

employment 

environment 

changed? 


Time  was,  not  so  long  ago,  when 
employers  enjoyed  nearly  un- 
limited power  to  discipline  and 
discharge  employees.  Over  the 
last  several  years,  however,  this 
arbitrary  power  has  been  limited 
by  statutes  and  court  decisions. 

Some  important  cases  have  dealt 
with  specific  issues,  such  as 
discrimination  and  workers' 
compensation.     More  importantly, 


a  growing  number  of  court 
decisions  have  outlined  the 
employer's  responsibility  to  show 
just  cause  for  severe  disciplinary 
actions,  such  as  discharge.  And 
public  employers,  such  as  the 
state,  must  afford  due  process  to 
the  affected  employee. 

The  next  couple  of  sections 
explain  what  these  concepts  mean 
for  state  supervisors.  # 


what  is  just  cause? 


"Just  cause"  means 
a  fair  and  honest 
reason  for  taking 

disciplinary  action. 


The  term  "just  cause"  —  also 
called  "good  cause"  or  simply 
"cause"  —  eludes  precise  defi- 
nition. Courts  and  arbitrators  have 
wrestled  with  the  word,  trying  to 
pin  a  precise  meaning  on  it. 

In  one  important  case,  Pugh  v. 
See's  Candies  (1981),  a  Cali- 
fornia appeals  court  said  the 
following: 

The  terms  "just  cause"  and  "good 
cause,"  as  used  in  a  variety  of 
contexts  ...  have  been  found  to  be 
difficult  to  define  with  precision  and 
to  be  largely  relative  in  their  con- 
notation, depending  on  the  particular 
circumstances  of  each  case. 
Essentially,  they  connote  a  fair  and 
honest  reason,  regulated  by  good 
faith  on  the  party  [employer]  exer- 
cising the  power. 


The  Montana  Supreme  Court  has 
relied  on  this  same  language  in  its 
own   deliberations   {Flanigan    v. 
Prudential    Savings    and    Loan 
Assoc.  ,  1986). 

For  our  purposes,  the  state's 
discipline-handling  rules  provide  a 
relevant  definition  of  just  cause: 

...  reasonable,  job-related  grounds 
for  taking  a  disciplinary  action  based 
on  [the  employee's]  failure  to  satis- 
factorily perform  job  duties  or 
disruption  of  agency  operations. 

The  key  words  in  this  definition  are 
reasonable  and  job-related. 

As  you  consider  whether  to  take 
disciplinary  action,  you  need  to 
consider  a  number  of  factors  to 
determine  if  just  cause  is  present. 


What  is  just  cause? 
^  (continued) 


» 


Essentially,  to 

show  just  cause, 

management  must 

1)  show  that  the 
employee  violated 

a  specific  policy  or 
rule,  and 

2)  show  that  the 
employee  was 

informed  of  the 

rule  and  the 

consequences  of 

violation. 


The  following  seven-part  test  is 
commonly  used  by  arbitrators  to 
determine  if  just  cause  is  present. 

1.  Did  the  employee's  alleged 
behavior  violate  a  specific  work 
rule,  policy,  or  managerial  order? 

2.  Did  the  employer  give  the 
employee  forewarning  of  the 
possible  or  probable  consequen- 
ces of  the  employee's  conduct? 

•  written  policies 

•  orientation  and  training 

•  verbal  and  written  warnings 

3.  Was  the  rule  or  managerial 
order  that  the  employee  violated 
reasonably  related  to  the  orderly, 
safe,  and  efficient  operation  of  the 
agency? 

4.  Did  management,  before 
administering  discipline  to  an 
employee,  make  an  effort  to 
discover  whether  the  employee 
did,  in  fact,  violate  a  rule  or  order? 

•  The  investigation  should 
normally  occur  prior  to  any 
disciplinary  decision. 

5.  Was  the  investigation  con- 
ducted fairly  and  objectively? 

•  The  employer  must  make  a 
reasonable,  "good  faith"  effort  to 
discover  all  the  facts  about  a 
given  case. 

•  It  is  not  required  to  provide 
evidence  that  Is  preponderant, 
conclusive,  or  "beyond  a  reason- 
able doubt,"  but  it  must  be  truly 
substantial. 


6.  Has  the  employer  applied  its 
rules,  orders,  and  penalties  even- 
handedly  and  without  discri- 
mination among  all  employees? 

•  If  not,  the  apparent  or  real 
discrimination  may  result  in  the 
overturning  or  modification  of  a 
disciplinary  action. 

•  If  the  employer  has  been  lax  in 
enforcing  rules  and  policies  and 
decides  to  "get  tough,"  it  should 
notify  employees  beforehand  of 
Its  intent  to  enforce  all  rules  and 
policies  as  written. 

7.  Was  the  degree  of  discipline 
administered  in  a  particular  case 
reasonably  related  to  a)  the 
seriousness  of  the  employee's 
offense,  and  b)  the  employee's 
record  of  service? 

•  A  trivial  offense  does  not 
merit  harsh  discipline  unless  the 
employee  has  committed  the 
same  offense  a  number  of  times 
in  the  past. 

•  Management  should  refer  to 
the  employee's  "record  of  ser- 
vice" only  to  determine  the 
severity  of  discipline. 

•  If  two  or  more  employees 
commit  the  same  offense,  their 
respective  records  provide  the 
only  proper  basis  for  "discrimi- 
nating" among  them  in  admi- 
nistering discipline. 

Keep  in  mind  that  the  state's 
discipline-handling  rules  re- 
quire the  supervisor  to  have 
just  cause  for  taking  any 
formal  disciplinary  action. 


what  is  due 
process? 


the  state's 

grievance 

procedure  — 

properly  followed 

-  satisfies  the  due 

process 

requirement 


The  U.S.  Constitution  (Fourteenth 
Amendment)  and  the  Montana 
Constitution  (Article  II,  Section  17) 
state  that  the  government  shall  not 
deprive  a  person  of  property  or 
liberty  without  due  process  of  law. 
These  constitutional  provisions 
guarantee  state  employees  the 
right  of  due  process  in  the  course 
of  formal  disciplinary  action. 

In  the  employment  relationship, 
public  employees  have  a  "property 
interest"  in  their  jobs.  This  interest 
—  or  property  "right,"  as  it  is 
sometimes  called  —  originates  in 
statutes  or  administrative  rules  that 
govern  the  job.  This  "property," 
then,  falls  under  the  due  process 
protection. 

In  general,  due  process  requires 
that  the  employee  be  given  notice 
and    an    opportunity     for     a 

hearing  in  the  course  of  formal 
disciplinary  action.  Under  the 
state's  discipline-handling  rules, 
this  requirement  means  .  .  . 

...  an  employee: 

1.  is  informed  of  the  action  being 
taken  and  the  reason  for  it;  and 

2.  has  an  opportunity  to  respond  to 
and  question  the  action  and  to  defend 
or  explain  the  questioned  behavior  or 
actions. 

To  ensure  that  due  process  is 
provided,  the  state  rules  require 
that  each  formal  disciplinary  action 


include  written  notification  to  the 
employee.  Critical  elements  of  this    ^ 
notice  include  .  .  . 

1.  the  just  cause  (reasons)  for  the 
disciplinary  action, 

2.  a  description  of  the  disci- 
plinary action,  including  dates  and 
duration,  if  applicable, 

3.  the  improvements  or  correc- 
tions expected  of  the  employee, 

4.  consequences  (further  disci- 
pline) if  the  employee  fails  to  im- 
prove or  correct  behavior,  and 

5.  notice  of  the  employee's  right 
to  grieve  the  disciplinary  action. 

The  written  notice  must  be 
presented  to  the  employee  for  his  ^ 
or  her  review  and  signature.  If  the  w 
employee  refuses  to  sign  the 
notice,  a  witness  to  the  refusal 
must  sign  the  notice  in  the 
presence  of  you  and  the  em- 
ployee. Preferrably,  the  witness 
will  be  an  agency  personnel  officer 
or  your  supervisor. 

In  addition  to  grievance  rights,  the 
employee  has  the  right  to  respond 
to  the  notice,  either  verbally,  in 
writing,  or  both.  Any  written 
response  must  be  attached  to  the 
notice  and  included  in  the  em- 
ployee's personnel  file. 


what  about  due 

process  rights 

before  discharge? 


Recent  court  cases  have  affected      ting   in  clearer  guidelines  for  a 


the  procedures  for  discharging 
state  employees.  In  particular,  the 
U.S.  Supreme  Court  decided 
Loudermill  v.  Cleveland  Board  of 
Education    in  fvlarch,  1985,  resul- 


hearing  before  discharge. 

The  state  discipline-handling  poli- 
cy requires  that  written  notice  and 
an    opportunity    to    respond    be 
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what  about  due 

process  rights 

before  discharge? 

(continued) 


a  neutral  third  party 

should  hear  the 

employee's  side  of 

the  story  and 

investigate  the 

situation  before 

the  decision  to 

discharge  is  made 


I 


given  to  an  employee  facing  for- 
mal disciplinary  action.  The  state 
grievance  policy  also  provides  the 
opportunity  for  a  hearing  after 
termination.  Under  the  impact  of 
the  Loudermill  case,  however,  you 
should  consider  the  following  sug- 
gestions that  would  meet  the  need 
for  a  "pretermination  hearing." 

•  Never  fire  an  employee  "on-the- 
spot."  Allow  a  "cooling-off"  period 
before  making  a  decision  on 
discharge.  If  it  is  vital  to  remove 
the  employee  from  the  work 
situation,  suspend  him  or  her, 
pending  the  final  outcome. 

•  Before  the  decision  is  final,  the 
supervisor  recommending  dis- 
charge should  explain  and  support 
the  decision  to  a  neutral  third 
party. 

•  The  neutral  third  party  should 
hear  the  employee's  side  of  the 
story.  The  neutral  third  party 
should  investigate  areas  of  conflict 
between  the  supervisor's  and  the 
employee's  perceptions  of  the 
problem  situation.  These  actions 
should    occur    before    the    final 


decision  to  discharge. 

•  The  neutral  third  party  should  not 
be  a  person  involved  in  the 
problem  situation  in  any  way.  in 
addition,  the  person  should  not  be 
a  member  of  the  line  of  super- 
vision above  the  employee  in 
question. 

•  To  be  effective,  the  neutral  third 
party  should  be  well  versed  in  the 
legal  principles  governing  em- 
ployee terminations  as  well  as  the 
state's  and  agency's  personnel 
policies  and  practices. 

•  The  pretermination  review  or 
hearing  need  not  resolve  definitely 
the  propriety  of  the  discharge;  the 
review  is  an  initial  check  against 
mistaken  decisions.  Its  purpose  is 
to  determine  if  there  are  reason- 
able grounds  to  believe  that  the 
charges  against  the  employee  are 
true  and  support  the  proposed 
action. 

•  Finally,  a  pretermination  review 
or  hearing  does  not  replace  the 
opportunity  for  a  hearing  after 
discharge,  as  provided  by  the  state 
grievance  policy. 


what  about 
documentation? 


We  have  said  that  the  effec- 
tiveness of  discipline  hinges  on 
the  quality  of  the  supervisor's 
interactions  with  an  employee.  Of 
equal  importance  is  the  super- 
visor's attention  to  documenting 
the  facts  related  to  discipline. 

Keep  in  mind  the  often-quoted 
saying:    If  it  isn't  written  down, 


it  didn't  happen.  Without  ade- 
quate documentation,  manage- 
ment is  virtually  powerless  to 
resolve  a  long-term  disciplinary 
problem. 

Like  disciplinary  actions,  docu- 
mentation falls  into  two  categories: 
informal  and  formal. 


what  are  informal 
documents? 


if  is  isn  't  written 

down,  it  didn't 

happen 


Informal  documents  are  those  kept 
by  the  supervisor  prior  to  any 
written  disciplinary  notice  to  the 
employee.  The  most  common  — 
and  most  important  —  among  in- 
formal documents  are  the  super- 
visor's personal  notes.  These 
notes  may  take  the  form  of  a  log, 
diary,  or  calendar. 

The  supervisor's  notes  are  made 
at  the  time  of  the  occurrence  — 
sort  of  a  running  account  of  an 
employee's  conduct  and  what  has 
been  done  about  it.  Of  equal 
importance  with  recording  the 
notes  is  making  sure  that  you  dis- 
cuss the  issues  with  the  employee. 
You  shouldn't  document  anything 
that  you  have  not  or  will  not  dis- 
cuss with  the  employee. 

When  recording  information  in 
your  log  or  diary,  restrict  your 
enthes  to  important  facts  about  the 
discipline  problem.  These  should 
include  .  .  . 

•  date(s),  time(s),  and  place(s)  of 
the  events  or  incidents  in  question, 

•  names  of  other  persons  involved 
in  the  incident,  whether  as  wit- 
nesses or  participants. 


•  a  specific,  objective  description 

of  the   employee's   behavior  —   ^  i 
state  facts,  not  conclusions, 

•  a  summary  of  your  discussions 
with  the  employee,  including  what 
the  employee  said  in  defense  of 
his  or  her  behavior. 

Other  informal  documents  include 
any  materials  that  provide 
evidence  of  the  problem  behavior. 
Some  examples  are  .  .  . 

•  letters  of  complaint  from  other 
units,  agencies,  or  members  of  the 
public, 

•  written  and  signed  statements 
from  witnesses  to  the  employee's 
conduct, 

•  examples  of  the  employee's  ^ 
work,  if  related  to  the  behavior  in  " 
question, 

•  business  records,  such  as  time 
sheets,  travel  vouchers,  equipment 
releases,  and  so  on,  if  they  are 
related  to  the  behavior  in  question, 

•  memos  from  supervisor  to  the 
employee  that  outline  the  results  of 
corrective  counseling. 


what  are  formal 
documents? 


Formal  documents  are  those  that 
the  supervisor  gives  to  the 
employee  and  enters  into  the 
employee's  personnel  file.  Most 
often,  formal  documents  represent 
notification  of  formal  disciplinary 
action. 

Other  formal  documents  might 
include  .  .  . 


•  the  corrective  interview  form  (see 
page  A-1)  if  your  agency  requires 
its  use, 

•  indication  that  the  employee  has 
been  informed  of  pertinent  rules 
and  policies, 

•  completed  performance  apprai- 
sals, if  poor  performance  is  the 
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what  are  formal 

documents? 

(continued) 


reason  for  disciplinary  action. 

Formal  documentation  carries 
some  requirements  .  .  . 

•  the  employee  must  review  the 
document  and  receive  a  copy, 

•  the  employee  must  sign  the  do- 
cument (or  a  witness  must  sign,  if 
the  employee  refuses  to)  before 
the  document  is  placed  in  the 
employee's  personnel  file, 

•  the  employee  has  the  rigfit  to 
respond  to  the  document,  either 
verbally,  in  writing,  or  both.  Any 
written  response  must  be  included 
with  the  document  in  the 
personnel  file. 


Before  presenting  a  formal 
document  to  the  employee,  the 
supervisor  must  ensure  that  the 
document  contains  absolutely  no 
errors.  Typos,  misspellings,  gram- 
matical errors,  and  transposed 
numbers  may  seem  minor,  but 
they  can  erode  your  credibility  and 
provide  the  basis  for  an  employee 
to  challenge  a  disciplinary  action. 

It  is  also  a  good  idea  to  present  the 
document  for  review  by  your 
supervisor  or  your  personnel 
officer,  or  both.  They  can  double- 
check  to  see  that  the  notice  meets 
requirements.  They  can  also  pro- 
vide an  additional  proof  reading  to 
prevent  the  types  of  errors  men- 
tioned above. 


» 


how  do  formal 

documents  relate 

to  informal 

documents? 


Formal  documentation  becomes 
management's  record  of  discipli- 
nary action.  If  an  employee  chal- 
lenges a  disciplinary  action,  this 
record  provides  the  main  element 
of  management's  defense  —  in  a 
grievance,  administrative  hearing, 
or  lawsuit. 


Informal  documentation  provides 
the  foundation  for  formal  docu- 
mentation. In  writing  a  formal 
document,  the  supervisor  refers  to 
the  informal  documentation  for  the 
necessary  information.  The  evi- 
dence the  supervisor  has  gathered 
thus  becomes  a  part  of  the  record. 


Formal  documentation  is  only  as  good  as  the  informal 
documentation  thiat  supports  it. 


example   of  supervisory   lo^   entries 


2/3/8- 


telephone  usage 


3/22/8- 


absence  without 
notice 


Discussed  with  J- 


B- 


at  1 1:30  a.m.  today  the  issue  of  telephone  usage.  At  issue  were 
long-distance  calls  on  his  phone  printout  that  appeared  personal.  He  admitted  that  they  had 
been  personal  calls.  1  explained  the  policy  on  phone  usage  --  that  it  prohibits  personal, 
long-distance  calls  on  the  state  billing  system.  He  said  he  understood.  1  told  him  the 
discussion  today  constituted  an  oral  warning. 


J 


B- 


was  absent  from  work  yesterday,  3/22,  without  prior  approval.  I  received  no 

notification  at  all  yesterday.  This  morning  when  he  came  in,  J explained  that  he  had 

stayed  home  ill.  I  reminded  him  of  the  requirements  for  notification  of  leave:  he  must  notify 
me  by  phone  if  he  is  taking  leave  without  prior  approval.  I  informed  him  that  our  discussion 
constituted  a  corrective  counseling. 
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informal  disciplinary  actions 


why  use  informal 

disciplinary 

actions? 


these  sections 

contain  examples 

of  infractions  that 

may  merit  informal 

disciplinary  action. 

the  action  you 

decide  to  take  will 

depend  on  the 

circumstances  of 

each  specific 

situation 


Most  conduct  or  performance 
problems  are  minor  in  degree. 
This  doesn't  mean  that  they  are 
unimportant,  but  that  they  do  not 
initially  merit  formal  disciplinary 
action.  They  are,  in  fact,  important 
to  you,  and  the  sooner  you  deal 
with  them  appropriately,  the  less 
the  likelihood  they  will  develop 
into  major  problems. 

By  dealing  with  minor  problems 
informally,  you  help  to  maintain  a 
good  working  relationship  with  the 
employee.  You  can  prevent  the 
employee's  resentment  or  anger 
that  might  accompany  "harsh" 
actions  unbefitting  a  minor 
problem. 


Whether  you  consider  a  problem 
"minor"  will  depend  on  at  least 
three  considerations:  the  infrac- 
tion by  the  employee,  its  impact  on 
the  unit's  operations,  and  past 
practice  in  dealing  with  similar 
infractions.  Minor  infractions  may 
include  .  . . 

•  a  routine  performance  error 

•  tardiness 

•  leaving  the  workplace  without 
permission 

•  inappropriate  use  of  work  time 

•  rudeness  to  the  public  or  to 
coworkers 

•  inappropriate     use     of     state 
equipment 

•  smoking  in  an  unauthorized  area 

•  . .  .  and  so  on 


corrective 
counseling 


Corrective  counseling  is  a 
constructive,  informal  step  taken  to 
improve  unsatisfactory  employee 
behavior.  The  key  part  of  the 
process  is  usually  an  interview  in 
which  the  supervisor  and 
employee  agree  on  the  nature  of 
the  problem  and  the  necessary 
steps  to  correct  it. 

The  success  of  corrective 
counseling  hinges  on  two  factors: 
1)  conducting  it  in  a  positive,  non- 


threatening  manner,  and  2)  com- 
municating to  the  employee  that 
he  or  she  is  responsible  for  the 
problem  and  for  the  solution. 

The  following  Seven-Step  Coach- 
ing and  Interview  Model  provides 
a  helpful  guide  for  informally 
counseling  an  employee  on  a 
conduct  or  performance  problem. 

1.  State  your  purpose  —  get  to  the    ^ 
point.  ^ 
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corrective 
counseling 
(continued) 


2.  Describe  the  problem  in 
specific,  behavioral  terms. 

3.  Listen!  Invite  the  employee's 
self-evaluation  and  try  to  under- 
stand. 

4.  Agree  on  the  cause  or  causes 
of  the  problem. 

5.  Seek  corrective  ideas  from  the 
employee.  Mutually  develop  an 
action  plan  to  correct  the  problem. 

6.  Have  the  employee  sum  up  the 
discussion  and  the  solution. 

7.  Set    a   follow-up    meeting,    if 


appropriate,  to  review  progress 
and  change  in  the  employee's 
behavior. 

At  the  completion  of  such  an 
interview,  you  should  document  it 
in  your  records.  The  note  should 
record  the  employee's  name,  date 
and  time  of  the  interview,  the 
problem,  and  the  agreed  solution. 
Also  note  the  date  and  time  of  any 
planned  follow-up. 

The  corrective  interview  form  (see 
page  A-1)  may  be  used  to  docu- 
ment this  action.  If  it  is  used,  the 
employee  must  receive  a  copy  of 
the  form. 


oral   warning 


» 


Even  with  an 

informal 

disciplinary  action, 

make  it  clear  to  the 

employee  that  it  is 

a  step  in  the 

^  disciplinary 


process. 


If  corrective  counseling  fails  to 
produce  needed  improvement,  or 
if  the  infraction  warrants  starting 
progressive  discipline  at  a  more 
serious  step,  you  should  consider 
giving  an  oral  warning. 

Within  the  progressive  discipline 
process,  an  oral  warning  should 
be  given  immediately  if  a  problem 
recurs  —  that  is,  a  problem  that 
has  already  been  discussed  in 
corrective  counseling. 

If  you  are  considering  issuing  an 
oral  warning  as  the  first  action  you 
take,  consider  these  factors:  the 
infraction  by  the  employee,  its 
impact  on  the  unit's  operations, 
and  past  practice  in  dealing  with 
similar  infractions. 

Some  infractions  that  may  warrant 
an  oral  warning  as  a  first  step 
include  .  .  . 

•  minor  safety  violations 


•  first  misuse  of  sick  leave 

•  absence  without  notification 

•  receiving  a  traffic  citation  while 
using  a  state  vehicle 

•  . .  .  and  so  on. 

When  issuing  an  oral  warning,  you 
should  make  it  clear  to  the 
employee  that  it  is  a  disciplinary 
action.  For  example,  you  might 
say,  "This  is  an  oral  warning.  It  is  a 
step  in  the  progressive  discipline 
process."  Such  a  statement 
reduces  the  opportunity  for  an 
employee  to  protest  a  subsequent, 
more  severe  disciplinary  action  by 
claiming  that  there  were  no 
previous  warnings. 

It  is  important  for  you  to  maintain 
informal  documentation  of  an  oral 
warning,  including  the  employee's 
name,  the  date  and  time,  and  the 
infraction.  An  appropriate  place 
for  this  documentation  is  in  your 
supervisory  log  or  diary. 
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m^^: 


formal  discipiinary  actions 


what  are  formal 

disciplinary 

actions? 


these  sections 

contain  examples 

of  infractions  that 

may  merit  formal 

disciplinary  action. 

the  action  you 

decide  to  take  will 

depend  on  the 

circumstances  of 

each  specific 

situation 


Formal  disciplinary  actions  are 
management  procedures  de- 
signed to  correct  employee  con- 
duct. In  general,  they  are  applied 
when  informal  measures  have 
failed  to  produce  the  desired 
change  in  behavior.  However, 
some  serious  infractions  may  war- 
rant formal  discipline  on  the  first 
occurrence. 

In  order  of  severity,  formal 
disciplinary  actions  include  .  .  . 

•  written  warning  or  reprimand 

•  suspension  without  pay 

•  disciplinary  demotion 

•  discharge 

Any  formal  disciplinary  action 
requires   written    notice  to  the 


employee.  The  section  on  Due 
Process  (see  page  8)  describes 
specifically  what  the  notice  must 
contain.  Each  of  the  sections  that 
follow  include  one  or  more 
examples  of  written  notice. 

Whenever  possible,  a  meeting 
between  the  supervisor  and  the 
employee  should  be  part  of  any 
disciplinary  action.  Such  a 
meeting  has  two  purposes:  1)  it 
communicates  to  the  employee 
how  sehous  the  situation  is,  and  2) 
it  provides  an  opportunity  to  an- 
swer any  questions  the  employee 
may  have. 

The  section  beginning  on  page  21 
contains  some  pointers  for  con- 
ducting effective  meetings  with 
employees. 


written  warning 


A  whtten  warning  is  the  third  step 
in  the  progressive  discipline  pro- 
cess and  the  first  among  formal 
disciplinary  actions.  Its  intent  is  to 
notify  an  employee  of  unsatis- 
factory performance  or  conduct.  It 
also  communicates  what  improve- 
ment or  correction  you  expect  from 
the  employee.  As  the  name  im- 
plies, a  written  warning  informs  the 
employee  of  the  consequences, 


should  he  or  she  fail  to  improve  or 
correct  the  behavior  in  question. 

When  an  oral  warning  fails  to 
produce  the  desired  changes  in 
employee  behavior,  the  supervisor 
should  issue  a  written  warning. 
However,  some  infractions  may 
warrant  a  written  warning  on  the 
first  occurrence.  Examples  of  such 
infractions  may  include  .  .  . 
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written  warning 
(continued) 


•  safety  violations  that  pose  an 
imminent  threat  of  injury 

•  assault  (no  physical  contact  or 
weapon)  on  a  coworker 

•  insubordination 

•  . . .  and  so  on 

A  written  warning  must  include  the 
same  elements  as  all  other  written 
disciplinary  notices: 

1.  the  just  cause, 

2.  the  disciplinary  action, 

3.  the  consequences  of  failure  to 
improve  or  correct  behavior, 

4.  notice  of  grievance  rights,  and 

5.  the  employee's  signature 

The  example  on  the  next  page 


shows  the  written  warning  issued 
as  a  letter  to  the  employee.  You 
may  also  use  the  Written  Warning 
Form  (see  appendix  page  A-2).  If 
you  complete  that  form  accurately, 
you  fulfill  all  the  necessary 
requirements  for  a  written  warning. 
You  can  get  the  form  from  your 
personnel  officer. 

In  the  example  here  —  and  all 
other  examples  of  formal  disci- 
plinary notices  in  this  section  — 
the  extreme  left  column  provides 
labels  for  the  elements  of  the 
notice.  These  labels  help  explain 
the  process;  they  would  not  be 
included  on  an  actual  notice  given 
to  an  employee. 


suspension  without 
I  pay 


you  should 

verbally  suspend 

an  employee  only 

when  you  think  it 

is  necessary  to 

remove  the 

employee  from  the 

work  setting 


A  suspension  without  pay  is  an 
unpaid  leave  of  absence  ordered 
by  management.  It  requires  the 
employee  to  remain  off  the  job  for 
a  specified  period  of  time. 

Imposition  of  a  suspension  without 
pay  represents  a  formal  action  ta- 
ken against  the  employee's  beha- 
vior. As  such,  the  supervisor  must 
show  just  cause,  due  process,  and 
adequate  documentation. 

Suspension  without  pay  is  the 
fourth  step  in  the  progressive 
disciplinary  process.  If  a  written 
warning  fails  to  produce  the  de- 
sired change  in  behavior,  the 
supervisor  may  impose  a  suspen- 
sion. 

However,  some  infractions  may 
warrant  a  suspension  on  the  first 
occurrence.  Examples  of  such  in- 
fractions may  include  .  .  . 


•  false  or  defamatory  public 
statements  about  an  employee 
or  the  agency 

•  divulging  confidential  agency 
information 

•  sexual  harassment 

•  physical  fighting  on  the  job 

•  gross  insubordination 

•  . .  .  and  so  on. 

Imposing  a  suspension  may  take 
one  of  two  forms: 

1)  a  written  suspension  issued  to 
the  employee  in  a  disciplinary 
meeting,  or 

2)  a  verbal  suspension  issued  to 
the  employee  at  the  time  of  the 
infraction  (followed  by  written 
notice). 

You  should  verbally  suspend  an 
employee  only  when  the  situation 
demands  it  —  that  is,  when  you 
think  it  is  necessary  to  remove  the 
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example  of  written  warning 


the  just  cause 


documentation 

(exact  dates, 

times,  previous 

discipline,  etc.) 


statement  of 

discipline; 

consequence  of 

failure 

how  to  correct 
notice  of  rights 


Subject:  Warning  for  Absence  Without  Approved  Leave 

Date:  May  20,  198_ 

Dear  Mr.  Doe: 

On  May  18,  198_  ,  in  my  office,  I  discussed  with  you  an  unauthorized 
three-day  absence.  You  were  absent  on  May  12,  13,  and  14,  198_  , 
without  permission  or  adequate  justification.  You  have  been  informed 
that  if  you  are  ill,  or  if  an  emergency  prevents  you  from  reporting  to  work, 
you  must  call  me  before  8:30  a.m.  on  the  day  of  your  absence.  With  this 
occurrence,  you  did  not  call  me  until  10:15  a.m.  on  Saturday,  May  15. 

You  were  given  an  oral  warning  on  March  7,  198_  ,  about  taking  time  off 
without  my  approval  in  advance.  At  that  time,  you  were  told  that  you  must 
have  approval  three  days  in  advance  of  the  absence,  except  in  situations 
of  illness  or  emergency  described  above. 

I  am  hereby  formally  warning  you  that  future  unauthorized  absence  will 
result  in  additional  disciplinary  action  and  could  result  in  termination  of 
your  employment  with  this  agency.  A  copy  of  this  letter  will  be  placed  in 
your  personnel  file. 

You  will  correct  this  problem  by  following  the  procedures  stated  in 
paragraphs  1  and  2  of  this  letter. 

You  may  provide  a  written  response  to  this  warning.  You  may  also  file  a 
grievance  in  accordance  with  3-0125,  Montana  Operations  Manual. 

Sincerely, 

Gene  Jackson,  Bureau  Chief 

(Your  signature  acknowledges  that  you  have  had  the  chance  to  review 
and  comment  on  this  notice  -  not  that  you  necessarily  agree  with  it.) 


employee  signs       Employee's  signature 


date 
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suspension  without 
pay    (continued) 


A  suspension 

without  pay 

normally  applies  to 

conduct  matters 

and  would  not  be 

used  to  deal  with 

performance 

problems 


\ 


employee  immediately  from  the 
work  environment.  Sucli  necessity 
may  arise  from  a  fight,  gross  insub- 
ordination, or  some  other  situation 
where  a  "cooling  off"  period  is 
desirable. 

When  verbally  suspending  an 
employee,  make  the  action  clear: 
"You  are  suspended  without  pay 
and  are  to  leave  work  imme- 
diately." A  written  notice  of  sus- 
pension must  follow  as  soon  as 
possible. 

In  all  cases  cf  suspension  without 
pay,  the  written  notice  must 
include  the  same  elements  as  all 
other  written  disciplinary  notices: 

1 .  the  just  cause, 

2.  the  disciplinary  action, 

3.  the  consequences  of  failure, 

4.  notice  of  grievance  rights,  and 

5.  the  employee's  signature 

An  employee  who  is  suspended 
without    pay    may    not   use    any 


accrued  leave  or  compensatory 
time  during  the  suspension.  Holi- 
day pay  is  administered  in  accor- 
dance with  the  rule  on  holidays. 
The  duration  of  suspension  might 
interrupt  the  state's  share  of  bene- 
fit contributions  for  the  employee. 
Consult  with  your  personnel  officer 
about  the  effect  on  benefits  prior  to 
drafting  the  suspension  notice. 

Your  investigation  after  a  verbal 
suspension  may  reveal  facts  that 
exonerate  the  employee  or  miti- 
gate the  discipline.  In  such  a  case, 
the  suspension  ends,  and  the  em- 
ployee receives  pay  and  benefits 
for  the  time  away  from  the  job. 

The  following  page  illustrates  the 
written  notification  of  suspension 
without  pay.  The  extreme  left 
column  provides  labels  for  the 
elements  of  the  notice.  These 
labels  help  explain  the  process; 
they  would  not  be  included  on  an 
actual  notice  given  to  an 
employee. 


disciplinary 
demotion 


A  disciplinary  demotion  is  a  formal 
action  involving  reassignment  of 
an  employee.  The  employee  is  re- 
moved from  his  or  her  current  posi- 
tion and  placed  in  a  position  with 
reduced  responsibilities  and  pay. 

Disciplinary  demotion  Is  most  com- 
monly used  as  a  way  of  resolving 
a  chronic  performance  problem.  It 
is  seldom  applied  to  a  conduct 
problem. 

As  with  other  formal  disciplinary 
actions,  imposition  of  a  demotion 


requires   written    notice  to  the 

employee,  containing  all  the 
elements  previously  discussed. 

You  must  work  closely  with  your 
agency  personnel  officer  to 
accomplish  a  disciplinary  demo- 
tion. Because  the  action  adversely 
affects  the  employee's  salary,  it 
must  be  administered  in  com- 
pliance with  the  state's  pay  plan 
rules  (3-0505,  Montana  Opera- 
tions Manual,  Vol.  3,  Rule  1814). 
Your  personnel  officer  can  discuss 
these  pay  provisions  with  you. 
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example  of  suspension  without  pay  notice 


statement  of 
discipline 


just  cause 

and  documentation 

(exact  date,  time, 

description  of 

behavior) 

how  to  correct 

consequences  of 
failure  to  correct 


notice  of  rights 


Subject:   Suspension  Without  Pay 

Date:   March  20,  198_ 

Dear  Mr.  Wilson: 

This  letter  is  to  inform  you  that  you  are  suspended  without  pay  for  the 
dates  March  21  and  March  22,  198_.  Your  suspension  begins  at  8  a.m., 
March  21 ,  and  ends  at  5  p.m.,  March  22.  You  will  report  back  to  work  at  8 
a.m.  on  Monday,  March  25,  198_  . 

This  disciplinary  action  is  based  on  an  incident  on  March  19,  198_  ,  at 
3:20  p.m.,  in  which  three  witnesses  saw  you  instigating  an  argument  with 
Dave  Sloan.  During  the  incident,  you  used  profane  and  abusive 
language  toward  Sloan  and  hit  Sloan  with  your  fist.  Verbal  and  physical 
assault  of  this  nature  is  totally  unacceptable  in  the  work  place. 

If,  in  the  future,  you  have  problems  or  disagreements  with  your  fellow 
employees  at  work,  you  will  bring  the  problem  directly  to  me  to  resolve. 
You  are  prohibited  from  any  use  of  abusive  or  profane  language  and  any 
physical  abuse  of  coworkers.  Any  further  incident  of  this  nature  will  result 
in  the  termination  of  your  employment  with  this  agency. 

You  may  provide  a  written  response  to  this  warning.  You  may  also  file  a 
grievance  in  accordance  with  3-0125,  Montana  Operations  Manual, 
Volume  3. 


Sincerely, 

Fred  Smith 

Division  Administrator 


(Your  signature  acknowledges  that  you  have  had  the  chance  to  review 
and  comment  on  this  notice  --  not  that  you  necessarily  agree  with  it.) 


employee  signs 


Employee's  signature 


date 
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discharge 


you  should  obtain 

unified  agency 

approval  before 

making  the 

decision  to 

discharge 


Discharge  means  an  employee  is 
fired  for  just  cause.  Because  it  is 
an  extreme  measure,  you  must 
give  thorougtn  consideration  to  all 
aspects  of  a  case  before  recom- 
mending discharge.  When  dis- 
charge is  necessary,  you  should 
consult  with  your  supervisors, 
personnel  officer,  agency  legal 
staff,  and  other  appropriate  people 
to  obtain  a  unified  approval  for  the 
action.    (Read  page  9  again.) 

Within  the  progressive  disciplinary 
process,  discharge  is,  of  course, 
the  final  step.  It  is  appropriate 
when  other  disciplinary  actions 
have  failed  to  resolve  a  conduct  or 
performance  problem  that  directly 
affects  the  unit  operations.  In  addi- 
tion, some  infractions  are  so  ser- 
ious that  they  warrant  discharge 
on  the  first  occurrence,  pending 
your  investigation.  Examples  of 
such  infractions  may  include  .  .  . 

•  theft    of    state    or    employee 
property, 

•  unauthorized  possession  of  fire- 
arms on  the  job, 

•  assault  with  a  dangerous  wea- 
pon against  another  employee, 

•  vandalism  of  state  property, 

•  deliberate  sabotage  or  falsifica- 
tion of  records, 

•  . . .  and  so  on. 

In  establishing  just  cause,  you 
must  conduct  a  thorough  investi- 
gation into  the  case.  The  evidence 
should  leave  no  doubt  about  1) 
the  employee's  culpability  for  the 
offense,  and  2)  the  employee's 
prior  knowledge  of  the  rules  or 
policies  prohibiting  the  offense. 

When  the  decision  to  discharge 


has  been  made,  you  will  draft  a  let- 
ter of  discharge,  containing  these 
elements: 

1.  the  statement  of  discharge, 

2.  the  just  cause  for  the  action, 

3.  documentation  of  just  cause, 

4.  notice  of  due  process  rights. 

As  a  part  of  the  discharge  process, 
you  should  meet  with  the 
employee,  if  at  all  possible.  The 
meeting  serves  two  purposes:  1)  it 
clearly  communicates  the  fact  of 
the  discharge  to  the  employee, 
and  2)  it  provides  an  opportunity 
to  inform  the  employee  of  his  or 
her  due  process  rights  and  to 
answer  questions  about  them. 

A  good  practice  is  to  have  another 
authority  present,  such  as  your 
supervisor  or  personnel  officer. 
This  person  will  be  able  to  provide 
additional  information  in  any 
proceeding  arising  from  a  chal- 
lenge to  the  discharge. 

In  this  situation,  an  employee  may 
become  upset.  Don't  allow  his  or 
her  emotions  to  dominate  or  con- 
trol the  meeting.  You  must  main- 
tain your  focus  on  the  fact  of  the 
discharge,  the  reasons  for  it  (as 
stated  in  the  letter),  and  due 
process  rights.  Any  other  state- 
ments are  inappropriate,  and  they 
may  be  used  against  you  in  a 
challenge  proceeding. 

The  next  page  provides  an 
example  of  a  discharge  letter.  The 
left  column  provides  labels  for  the 
elements  of  the  notice.  These 
labels  would  not  be  included  on 
an  actual  notice  given  to  an 
employee. 
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example  of  discharge  letter 


statement  of 
discipline 


documentation 

(exact  dates, 

times,  previous 

discipline,  etc.) 


the  just  cause 


notice  of  rights 


Subject:   Discharge 

Date:   December  5,  198_ 

Dear  Mr.  Doe: 

This  letter  is  to  inform  you  that  you  are  discharged  from  your  position  as 
Accountant  III  with  this  agency  as  of  9  a.m.  today,  December  5,  198__  . 
This  action  is  based  on  your  failure  to  follow  the  rules  and  procedures 
regarding  leave  of  absence.  Your  disregard  for  the  rules  has  been 
evident  continually  during  your  employment,  specifically  as  follows: 

1.  In  your  first  year  of  employment,  you  received  four  counselling 
sessions  and  two  oral  warnings  about  your  failure  to  request  leave  in 
advance  and  your  failure  to  contact  your  supervisor  directly  when  you 
unexpectedly  took  a  leave  of  absence.  You  were  instructed  during  each 
of  these  sessions  to  request  all  annual  leave  at  least  three  days  in 
advance  and  to  personally  contact  your  bureau  chief.  Gene  Jackson, 
when  you  took  an  unanticipated  sick  leave  day. 

2.  Mr.  Jackson  met  with  you  on  May  18,  198_,  to  discuss  a  three-day     ^ 
unapproved  absence.   You  received  a  whtten  warning  as  a  result  of  this 
meeting. 

3.  On  September  8  and  9,  198_  ,  you  again  failed  to  appear  for  work 
and  did  not  contact  Mr.  Jackson.  You  were  suspended  without  pay  for 
the  two  days  you  did  not  appear  and  for  two  additional  days. 

4.  On  December  1  and  2,  198_  ,  you  again  failed  to  appear  for  work  and 
did  not  contact  Mr.  Jackson. 

You  have  received  extensive  notice  of  this  problem  and  what  you  were 
expected  to  do  to  correct  the  problem.  You  have  repeatedly  failed  to 
comply  with  the  directions  of  your  supervisor  regarding  use  of  leave,  and 
your  absences  have  disrupted  the  operations  of  your  bureau.  For  these 
reasons,  we  have  decided  to  discharge  you. 

You  may  provide  a  written  response  to  this  letter.  You  may  also  file  a 
grievance  in  accordance  with  3-0125,  Montana  Operations  Manual. 

You  may  arrange  to  pick  up  your  final  paycheck  here  or  to  have  it  mailed 
to  you. 

I 

Sincerely, 

Fred  Smith,  Division  Administrator 
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conducting  disciplinary  meetings 


what  is  the  purpose 

of  a  disciplinary 

meeting? 


It  makes  little  sense  to  conduct  a 
disciplinary  meeting  merely  for  the 
sake  of  a  meeting.  The  meeting 
should  have  a  purpose. 

One  important  reason  for  meeting 
with  the  employee  concerns  your 
role  as  a  supervisor.  A  well 
conducted  meeting  communicates 
to  the  employee  that  you  take  the 
problem  seriously  and  want  to 
deal  with  it  head-on.  Dealing  with 
a  disciplinary  problem  merely 
through  memos  or  formal  notices 
can  reduce  your  personal  effec- 
tiveness as  a  supervisor.  It  may 
give  the  impression  that  you  are 
"hiding  behind  paper." 


In  conducting  a  meeting,  you 
should  strive  to  achieve  four  major 
objectives: 

1.  to  help  the  employee  under- 
stand the  rule  or  policy  that  he  or 
she  has  violated, 

2.  to  get  agreement  on  the  exis- 
tence of  the  problem  and  the  need 
to  correct  it, 

3.  to  work  with  the  employee  in 
developing  a  plan  for  behavioral 
improvement, 

4.  to  establish  a  deadline  for  re- 
viewing the  employee's  progress 
in  correcting  the  problem. 


how  do  !  prepare 
tor  a  meeting? 


If  you  are  not  well  prepared  for  a 
disciplinary  meeting,  it  may  have 
little  effect  on  the  employee's 
behavior.  In  fact,  it  can  backfire  on 
you,  resulting  in  a  more  serious 
problem  than  before. 

First,  make  sure  your  emotions 
are  not  governing  your  actions.  An 
employee's  conduct  might  make 
you  angry.  Whenever  possible,  let 
your  anger  subside  so  that  you 
can  deal  with  the  problem  calmly 
and  objectively.    If  this  means  put- 


ting off  the  meeting  until  the  next 
day,  so  be  it  —  provided  the  parti- 
cular problem  behavior  doesn't 
present  a  threatening  or  unsafe 
condition. 

Second,  give  some  thought  to  the 
timing  of  the  meeting.  Often,  a 
natural  impulse  is  to  hold  a 
meeting  at  the  end  of  the  day.  This 
increases  the  probability  that  the 
employee  will  "take  the  problem 
home"  and  stew  or  fret  about  it.  If 
you   hold  the   meeting   near  the 
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how  do  I  prepare 

for  a  meeting? 

(continued) 


base  your 

preparation  on 

what  you  know, 

avoiding 

assumptions  or 

jumping  to 

conclusions 


beginning  of  the  work  day,  you  can 
both  focus  on  solving  the  problem 
and  then  returning  to  normal  work 
activities. 

Third,  think  about  how  you  will 
present  the  problem  to  the 
employee.  You  should  be  ready 
to  do  the  following  things: 


dard  that  proscribes  the  employ- 
ee's    behavior,    as   well    as   the    % 
reasons  behind  the  rule  or  policy. 

4.  define  the  results  you  expect 
from  the  meeting  —  what  you 
expect  from  the  employee  to  cor- 
rect or  improve  the  behavior  and 
what  the  appropriate  behavior  is. 


1.  clearly  describe  the  problem 
in  terms  of  the  employee's 
behavior. 


As  you  prepare  for  the  meeting, 
decide  what  you  will  say  on  the 
basis  of  what  you  know  for  sure 
about  the  situation.  Avoid  making 
assumptions  or  jumping  to 
conclusions  —  the  interview  pro- 
vides the  opportunity  for  the 
employee  to  "fill  in"  any  missing 
3.   cite  the  rule,  policy,  or  stan-       information. 


2.  pinpoint  the  evidence  that 
shows  the  employee's  responsi- 
bility for  the  problem. 


any   additional 

preparation 

pointers? 


always  plan  to 

conduct  a 

disciplinary 

meeting  in  private 


Arrange  for  the  meeting  to  be 
conducted  in  a  private    place. 

You  don't  want  the  employee  to 
feel  that  he  or  she  is  being  disci- 
plined in  front  of  his  or  her  co- 
workers. 

Your  office  may  seem  a  conve- 
nient place  to  hold  the  meeting, 
but  it  has  its  drawbacks.  First,  it 
may  be  hard  to  prevent  interrup- 
tions there.  Second,  you  may  find 
it  difficult  to  end  the  meeting  on 
your  own  terms  —  when  the  time 
comes,  do  you  kick  the  employee 
out  of  your  office?  You  should 
meet  with  the  employee  in  his  or 
her  office,  if  privacy  can  be 
assured,  or  in  a  neutral,  private 
place,  such  as  an  available  con- 
ference room.  There  will  be  fewer 
things  to  distract  you  from  the 
purpose  of  the  meeting.  And  you 
will  be  able  to  end  the  meeting 
without  embarrassment  or  discom- 
fort to  the  employee. 


It's  also  important  to  schedule 
ample  time  for  the  meeting. 
Under  the  pressure  of  limited  time, 
you  are  unlikely  to  achieve  the 
best  solution  or  agreement. 

If  you  are  taking  formal  disciplinary 
action  against  the  employee,  you 
may  want  to  have  the  written 
notification  ready  before  the 
meeting.  Or  you  may  want  to  pre- 
pare the  notice  afterward,  based 
on  the  results  of  the  meeting.  In 
the  latter  situation,  the  meeting 
may  fit  the  description  of  an  "inves- 
tigation," and  the  Weingarten 
rights  of  union  employees  would 
apply.   (See  page  23.) 

Lastly,  advise  your  own  super- 
visor of  the  need  for  the  meeting. 
Explain  the  details  of  the  situation 
and  your  intended  course  of 
action.  You  should  keep  your 
supervisor  apprised  along  each 
step  of  the  disciplinary  process. 
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what  about  the 
meeting  itself? 


a  primary  objective 

of  tlie  meeting  is  to 

get  the  employee 

to  accept 

responsibility  for 

his  or  her  behavior 

and  for  the  change 

that  must  occur 


» 


If  you  complete  all  the  steps  listed 
above,  you  should  be  well 
prepared  to  conduct  the  discipli- 
nary meeting.  That  doesn't 
guarantee  that  it  will  be  easy, 
though  —  few  disciplinary  situa- 
tions are.  The  following  tips  will 
help  you  get  the  results  you  want 
from  the  meeting. 

1.  Get  right  to  the  point.  Explain 
the  purpose  of  the  meeting  and 
present  your  viewpoint  of  the 
problem.  Give  the  reasons  why 
the  problem  must  be  corrected. 

2.  Allow  the  employee  to  present 
his  or  her  response.  You  can  keep 
control  of  the  interview  by  asking 
open-ended  questions  (requiring 
more  than  a  "yes"  or  "no"  answer), 
repeating  key  points  the  employee 
makes,  and  maintaining  focus  on 
the  problem  to  be  solved. 

3.  Keep  in  mind  that  a  primary 
objective  of  the  meeting  is  to  get 


the  employee  to  accept  respon- 
sibility for  his  or  her  behavior  — 
and  for  the  necessary  change. 

4.  Keep  the  Interview  on  a  profes- 
sional level.  The  focus  must  re- 
main on  job-related  behaviors  and 
not  aspects  of  personality,  attitude, 
or  personal  issues.  It  is  important 
that  you  stay  calm  and  objective, 
even  if  the  employee  does  not. 

5.  Steer  the  meeting  toward  the 
results  you  expect.  The  meeting 
should  end  with  a  clear  under- 
standing of  the  required  change  in 
the  employee's  behavior,  an 
agreed  deadline  for  improvement, 
and,  if  appropriate,  a  whtten  plan 
of  action. 

6.  If  you  give  the  employee  a 
written  notice  of  formal  disciplinary 
action  during  the  meeting,  request 
his  or  her  signature,  indicating  the 
employee  has  received  and 
reviewed  the  notice.  (See  page  8.) 


what  does 

'Welngarten" 

mean? 


"Welngarten"  refers  to  a  U.S. 
Supreme  Court  decision  in  1975, 
National  Labor  Relations  Board  v. 
J.  Welngarten,  Inc.  In  that  deci- 
sion, the  court  ruled  that  a  union 
member  has  the  right  to  have  a 
union  representative  present  in  an 
investigatory  interview. 

A  number  of  NLRB  and  court 
decisions  have  since  defined  the 
employee's  rights,  and  they  come 
down  to  this: 

1.  the  employee  may  have  a 
union  representative  present  at  an 
interview  that  the  employee 
reasonably  believes  may  result 


in  disciplinary  action. 

•  If  the  employer  has  already 
decided  on  disciplinary  action, 
and  the  interview  is  only  to 
inform  the  employee  of  the 
action,  the  right  does  not  apply; 

•  If  the  employer  is  gathering 
information  with  no  intention  of 
disciplining  the  particular  em- 
ployee, the  right  does  not 
apply; 

•  the  important  factor  is  how  the 
employee  perceives  the 
meeting. 

2.  the  union  member  may  con- 
sult with  the  union  representative 
prior  to  the  interview. 
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what  does 

'Weingarten" 

mean? 

(continued) 


Weingarten  rights 

apply  only  when 

you  are  gathering 

information  that 

might  result  in 

discipline  to  the 

employee  you  are 

interviewing 


3.  the  employee  may  request  an 
alternative  representative  if  the  first 
choice  is  unavailable. 

•  management  need  not  post- 
pone the  interview  if  manage- 
ment is  not  responsible  for  the 
first  choice  being  unavailable; 

•  management  is  not  obliged  to 
suggest  or  obtain  an  alternate 
representative. 

You  should  consider  the  following 
limitations  and  guidelines  before 
conducting  a  meeting  with  a  union 
member. 

•  Weingarten  applies  only  when 
the  purpose  of  the  interview  is 
investigatory  —  i.e.,  to  gather  in- 
formation that  may  result  in  dis- 
cipline (but  the  burden  of  proof  is 
on  management  to  show  that  an 
interview  is  not  investigatory) 

•  Weingarten  applies  only  when 
formal    disciplinary    action  is 


probable. 

•  the  employee  must  request  re- 
presentation; management  is  not 
obliged  to  inform  the  employee  of 
that  right. 

•  management  has  no  obliga- 
tion to  negotiate  with  the  union  re- 
presentative during  the  interview. 

•  management  must  grant  an 
employee's  request  for  time  to 
consult  with  the  representative 
prior  to  the  interview. 

•  violation  of  the  employee's  right 
to  representation  may  invalidate 

any  disciplinary  action. 

•  management  is  not  required  to 

conduct  any  interview  with  a 
representative  present  — 
management  may  decide  to 
dispense  with  the  interview 
altogether. 


what  about 

nonunion 

employees? 


the  status  of 

nonunion 

employees'  right  to 

representation  is 

uncertain 


At  present,  nonunion  employees 
have  no  right  to  representation 
during  an  investigatory  interview. 
This  situation,  however,  could 
change. 

In  1982,  the  NLRB  extended 
Weingarten  rights  to  nonunion 
employees,  saying  they  could 
have  co-workers  present  during 
investigatory  interviews.  Then,  in 
1985,  the  NLRB  reversed  that 
decision,  denying  the  representa- 
tion right  to  nonunion  employees. 

Federal  courts  have  been  involved 
in  the  question  in  cases  stemming 
from  the  NLRB.  They  have  ac- 
cepted the  1982  interpretation,  but 


have  not  ruled  that  nonunion 
employees  have  a  definite  right  to 
representation  during  disciplinary 
interviews. 

The  NLRB  and  federal  courts  are 
continuing  to  examine  the 
question  of  nonunion  employees' 
rights.  As  of  September,  1986,  the 
NLRB  is  reconsidering  its  stance  in 
a  case  given  back  to  it  by  federal 
court. 

Given  the  uncertain  status  of 
nonunion  employees'  right  to 
representation,  you  should  check 
with  your  personnel  officer  for 
new  developments  before  con- 
ducting an  investigatory  interview. 
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I 


employee  assistance 


what  is  employee 
assistance? 


» 


"Employee  assistance"  means  an 
effort  by  management  to  help  an 
employee  receive  counseling  or 
treatment  for  a  personal  problem. 
The  expected  benefit  of  employee 
assistance  is  that  the  employee's 
conduct  or  performance  will  return 
to  an  acceptable  level. 

You  may  suggest  employee  assis- 
tance at  any  stage  of  the  discipli- 


nary process.  Offering  employee 
assistance  is  not  mandatory,  but  it 
often  can  help  in  resolving  a 
problem  at  work. 

At  the  same  time,  you  should  make 
one  thing  clear  to  the  employee: 
involvement  in  an  employee 
assistance  program  does  not 
excuse  substandard  conduct  or 
performance. 


what  do  you  mean 

by  "personal 

problems"? 


The  line  that  separates  our 
personal  and  professional  "lives" 
is  a  convenient  illusion.  In  reality, 
home  and  work  are  deeply  inter- 
twined in  each  person's  life.  A 
problem  at  work  can  greatly  affect 
our  home  life,  and  vice  versa. 

A  supervisor  who  is  effective  at 
disciplinary  counseling  works  with 
the  employee  in  analyzing  the 
causes  of  a  conduct  or  perfor- 
mance problem.  Sometimes,  the 
problem  at  work  stems  from  a 
problem  in  the  employee's  perso- 
nal life.  "Personal  problems"  may 
include  any  of  the  following  areas: 


•  alcohol  or  drug  dependency 

•  marital   estrangement,    separa- 
tion, or  divorce 

•  financial  hardship 

•  mental  illness 

•  illness  or  death  of  a  relative 

•  health  concerns 

•  .  .  .  and  so  on. 


Yet,  personal  problems  are  just 
that  —  personal.  It  is  beyond  the 
supervisor's  scope  of  authority  to 
act  as  a  psychologist,  marriage 
counselor,  or  social  worker.  You 
must  focus  only  on  the  employee's 
performance  or  conduct  at  work. 
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how  do  I  approach 

employee 

assistance? 


it  is  up  to  tfie 

employee  to 

acknowledge  that 

a  personal 

problem  exists 


You  will  probably  find  it  difficult  to 
even  mention  the  possibility  that  a 
personal  problem  is  affecting  the 
employee's  work  behavior.  It  is 
best  if  the  employee  brings  up  the 
subject,  but  people  are  often  reluc- 
tant to  discuss  or  acknowledge 
their  personal  problems. 

If  the  employee  volunteers  that  a 
personal  problem  underlies  the 
work  problem,  you  can  mention 
employee  assistance  as  an  option. 
However,  if  you  suspect  the 
employee  has  a  personal  problem, 
yet  says  nothing  about  it,  your  role 
is  limited. 

It  is  not  your  role  to  diagnose  a 
personal  problem,  however  strong 
your  suspicions  may  be.  Avoid 
statements  like,  "You  have  a 
drinking  problem,  and  it's  inter- 
fering with  your  work."  On  one 
hand,  you  may  be  wrong.  On  the 
other  hand,  even  if  you're  nght,  the 
employee  will  likely  become 
defensive  and  deny  there  is  a 
problem. 

In  discussing  a  performance  or 
conduct  problem,  you  may  say,  "If 
you  feel  you  have  a  personal 
problem  that  contributes  to  your 


problems  at  work,  we   might  be 
able  to  help  you  obtain  employee  t| 
assistance."     It  is  then  up  to  the 
employee   to   acknowledge   that 
such  a  problem  exists. 

When  employee  assistance  is  ap- 
propriate, it  can  take  many  forms: 

•  a  list  of  resources  for  treating  or 
counselling  on  specific  problems 

•  appropriate  sick  leave  for  atten- 
ding treatment  or  counselling, 

•  information  on  state  insurance 
coverage, 

•  temporary  changes  in  job  as- 
signments or  schedules  to  ac- 
commodate treatment, 

•  .  .  .  and  so  on.  ^ 

You  should  consult  ■  ''•"'.  your 
personnel  officer  to  determine 
what  forms  of  assistance  are 
available  through  your  agency. 
The  personnel  officer  can  also 
help  you  in  specific  situations  by 
monitoring  whether  the  employee 
is  receiving  the  appropriate  assis- 
tance. You  can  continue  to  focus 
on  the  job. 


what  should  I  do? 


havior,  attendance,  or  perfor- 
mance that  falls  below  established 
standards. 

•  Consult  with  your  personnel 
officer  to  get  assistance  in  deter- 
mining a  course  of  action. 

•  Discuss  deteriorating  work 
performance  or  conduct  with  the 

•  Document  all  unacceptable  be-       employee.    Emphasize  your  con- 


•  Make  sure  all  employees  are 
informed  about  and  understand 
what  is  expected  with  regard  to 
perform.ance  and  conduct. 

•  Be  alert,  through  continual 
observation,  to  any  changes  in 
work  or  behavior  patterns  of  your 
employees. 
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what  should  I  do? 
k  (continued) 


cern  and  stress  that  continued 
employment  is  in  jeopardy  unless 
improvement  occurs. 

•  Monitor  the  employee's  perfor- 
mance and  conduct.  If  the  deterio- 
ration continues,  refer  the  employ- 
ee to  assistance,  if  appropriate. 
Explain  that  the  employee  is  re- 
sponsible for  seeking  assistance. 

•  Be  aware  that  an  employee  with 
an  alcohol  or  emotional  problem 


will  often  deny  there  is  a  problem 
that  he  or  she  can't  handle  alone. 
This  requires  that  you  keep  your 
focus  on  the  necessary  work 
improvement,  rather  than  battling  a 
problem  you  can't  solve. 

•  Continue  monitoring  perfor- 
mance and  conduct.  Promptly 
deal  with  any  further  problems. 
Referral  to  assistance  does  not 
excuse  inappropriate  performance 
or  conduct. 


what  should  I 
avoid? 


> 


•  Don't  try  to  diagnose  the 
problem.  Stick  to  job  performance 
and  conduct.   Don't  moralize. 

•  Avoid  debating  with  an  em- 
ployee about  the  existence  of  a 
personal  problem. 

•  Don't  try  to  help  an  employee  to 
solve  a  personal  problem.  It's  not 
your  business. 


•  Avoid  discharging  a  previously 
satisfactory  employee  without  first 
considering  employee  assistance. 

•  Don't  try  to  protect  an  employee 
or  cover  for  his  or  her  problem. 

•  Don't  allow  the  employee  to  play 
on  your  sympathy.  This  is  fre- 
quently a  tactic  to  avoid  facing  a 
problem  and  the  need  to  correct  it. 


» 


You  can  obtain  additional  information  in  the  Employee 

Assistance  Guide,  issued  by  the  State  Personnel 

Division.    It  provides  detailed  advice  on  integrating 

employee  assistance  into  the  discipline  process.    See 

your  personnel  officer  or  call  the  State  Personnel 

Division  to  receive  a  copy  of  the  guide. 


27 


mjm 


mmmm 


a  final  word 


what  are  my 
resources? 


what  training  is 
available? 


You  can't  expect  this  brief  guide  to 
answer  every  question  you  might 
have  about  discipline.  Nor  will  it 
help  you  deal  with  every  situation 
that  anses.  As  a  supervisor,  you 
should  know  about  and  make  use 
of  the  various  resources  available 
to  you. 


The  best  source  of  information  on 
disciplinary  rules  and  procedures 
is  your  agency  personnel  of- 
ficer. He  or  she  is  there  to  consult 
with  you  and  provide  technical 
assistance.  If  you  have  any 
questions  about  what  to  do,  talk 
with  the  personnel  officer  before 
taking  action. 


The  Professional  Develop- 
ment Center,  a  section  of  the 
State  Personnel  Division,  offers  a 
number  of  supervisory  training 
courses.  Those  related  directly  or 
indirectly  to  discipline  include  .  .  . 

•  Discipline  and  Corrective  Action 
(Code  Ml -08;  7  hr.) 

•  Performance  Standards  and  Ap- 
praisal 

(Code  Ml -05/06;  15  hr.) 

•  Documenting  Disciplinary  Action 
(Code  G1-45;  4  hr.) 

•  Preventing  Wrongful  Discharge 
(Code  G2-44;  7  hr.) 

•  Supervisory  Clinic:    Dealing  with 
Problem  Employees 
(CodeG1-02;  12  hr.) 

•  Administering    Collective    Bar- 


gaining Agreements  ^ 

(CodeG1-63;7  hr.)  • 

•  Managing  Conflict 
(CodeG1-46;  7  hr.) 

•  Face  to  Face:  Confrontation  and 
Communication 
(CodeG1-21;7  hr.) 

You  can  obtain  information  on 
when  these  courses  are  offered 
through  your  personnel  officer  or 
by  contacting  the  Professional 
Development  Center  (444-3985). 

In  addition,  the  Center  can  ar- 
range to  conduct  the  training  spe- 
cifically for  your  agency,  or  it  can 
design  a  course  to  cover  a  given 
topic  for  your  agency's  super- 
visors. Contact  the  Professional 
Development  Center  Director^ 
(444-3855)  for  more  information" 
about  these  services. 
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state  of  Montana  Corrective  Interview 


I'XvvWWSSjvwwiCWv'^KtfWvIv 


name  fille" 


department  division  bureau 

Your  performance  or  conduct  needs  improvement  in  the  following  areas: 

(Supervisor  -  complete  before  interview;  specify  exact  behavior  plus  tfie  rules,  policies,  procedures  violated) 


Tfie  following  actions  will  be  taken  by  you  to  correct  the  problem. 

(Supervisor  -  complete  during  ttie  interview) 


Time  frame  for  improvement: 

The  following  assistance  will  be  provided  to  help  you  accomplish  the  desired  solution  (if  necessary). 


Employee 

Thiis  form  will  be  placed  in  your  personnel  file.  You  have  the  right  to  receive  a  copy  of  this  form,  and  to  respond  verbally,  in 
writing,  or  both  to  this  interview.  Your  response  will  be  included  in  your  personnel  file.  If  you  do  not  improve  or  correct  the 
problem  as  described,  disciplinary  action  may  be  taken  against  you. 

We  will  meet  to  review  accomplishments  under  this  plan  on: 


Signature  of  Supervisor  Date 


Signature  of  Employee  Date 


Conclusions  of  review: 


addn.  pages  ___  yes   no 


Written  Warning  Notice 

state  of  Montana 


,          tr^^^Xv^^^ 

l^^^S2ilSSs^^^^^:§^„;A„,.^.i  „/,;/„ 

'  w--' 

s  ^^ 

" 
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^^^^m 

^"'"""""""''"' ' '" 

name 

title 

department 

division 

bureau 

Cause  (Supervisor  -  specify  exact  times,  places,  dates,  rules  violated,  previous  disciplinary  action,  etc.) 
This  written  warning  is  issued  for  the  following  reasons: 


Correction 

To  improve  or  correct  this  problem,  you  must; 


Time  frame  for  improvement: 


OBpoyppgpw*!qt»Mw»pM»pppp«^^ 


ConsequencesOf  Failure 

If  you  do  not  improve  or  correct  the  problem  as  outlined  in  this  notice,  additional  disciplinary  action  may  be  taken  against  you, 
up  to  and  including  discharge. 


Signature  of  Management  Date 

Notice  of  Rights  ^^^^^^^^^^^^^^^^^sm^mm^^^ws^mmm^^mm^i^^^m 

This  notice  will  be  placed  in  your  personnel  file.  You  have  the  right  to  receive  a  copy  of  this  notice,  and  to  respond  verbally,  in 
writing,  or  both  to  this  warning  notice.  Your  response  will  be  kept  in  your  personnel  file.  You  may  file  a  grievance  based  on 
this  disciplinary  action.  Your  signature  indicates  you  have  received  this  notice  -  not  necessarily  that  you  agree  with  its  content. 


Employee's  Signature  Date 

complete  only  If  the  employee  refuses  to  sign  this  notice  < 

has  received  a  copy  of  this  written  warning  notice 


employee's  name 
signature  of  witness date 


addn.  pages  yes   no 


state  of  Montana 


Suspension  Notice 


name  title 

department  division  bureau 


I  Notice  of  Disciplinary  Suspension 

I  Your  suspension  begins  on     and  ends  .  You  are  expected  to  return  to  work  on 

CaUSG    (Supervisor  -  specify  exact  times,  places,  dates,  rules  violated,  previous  disciplinary  action,  etc/ 
Tills  suspension  is  issued  for  tfie  following  reasons: 


Correction 

To  improve  or  correct  this  problem,  you  must: 


Time  frame  for  improvement: 
Consequences  Of  Failure 

If  you  do  not  improve  or  correct  the  problem  as  outlined  in  this  notice,  additional  disciplinary  action  may  be  taken  against  you, 
up  to  and  including  discharge. 


Signature  of  Management  Date 


Notice  of  Rights 


This  notice  will  be  placed  in  your  personnel  file.  You  have  the  right  to  receive  a  copy  of  this  notice,  and  to  respond  verbally,  in 
writing,  or  both  to  this  suspension  notice.  Your  response  will  be  kept  in  your  personnel  file.  You  may  file  a  grievance  based  on 
this  disciplinary  action.  Your  signature  indicates  you  have  received  this  notice  -  not  necessarily  that  you  agree  with  its  content. 


Employee's  Signature  Date 

complete  only  if  the  employee  refuses  to  sign  this  notice, 

, has  received  a  copy  of  this  suspension  notice 

employee's  name 

signature  of  witness date 


addn.  pages yes   no 


r 


